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PREFACE

Vietnamese agriculture faces with many challenges of international integration, especially
at the entrance to WTO. Natural and human potentialities put Vietnamese agriculture in a
position of strengh, one of which is the strength of specialities. In suc h background, many
ministries, branches, and locals are responsible for and aim at finding best solutions and

strengthening the competitiveness for their agricultural products.

Developing geographical indication (Gl) and appellation of origin (AO) for agr icultural
products is a popular trend all over the world. Particularly Europe uses them as effective
tools to maximize the benefit of these products under the international pressure. This trend

is highly appreciated by Vietnamese organizations.

The thesis [Geographical Indication in Vietnam: Reality, Policy, and Perspective: 0is
carried out with the purpose of giving propositions for speciatity development under Gl
and AO and by a group of researchers of the Rural Development Center- Institute of Policy
and Strategy for Agriculture and Rural Development®, including: PhD. Trong Binh VU,
BA. Duc Huan DAO, Engr. Duc Chien DANG, Engr. Duy Khanh PHAM, Engr. Sy Dat
NGO, Engr. Duc Tuan DINH.

During the research, we receive much support from international and national
organizations. Thus, we would like to send our great thanks to:
Science and Education Committee- Office of the government
French Embassy in Hanoi and MISPA project provide financial support for this
thesis
Department of Science, Technology and Produ ct Quality- Ministry of Agriculture
and Rural Development
Department of Science, Technology and Product Quality - Ministry of Aquaculture
Department of Intellectual Property - Ministry of Science and Technology
French Economical Mission Bureau (Missions Econ omiques) in Hanoi
People Committee of Son La province

Department of Science and Technology of Son La province
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Co Do Plantation- Moc Chau district- Son La province

Moc Chau Tea Company - Moc Chau district- Son La province

People Committee of Kien Giang province

Department of Science and Technology of Kien Giang province

Department of Aquaculture of Kien Giang province
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Research Institute - Vietnam Academy for Agricultural Science

French National Institute for Agricultural Research (Institut National de la
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Center of International Cooperation in Agricultural Research for the Development

(France) (Centre de Coopération Internationale en Recherche Agronomique pour le

Développement- CIRAD)
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appreciated.
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ABSTRACT

Developing appellation of origin (AO) and geographical indication (GI) for agricultural
products has become a strategy oriented for the biological and traditional culture
preservation as well as for the improvement of commercial competitiveness in

international market. Thisisa favorite tool in the integration of global economy.

Agricultural products have to face with many challenges when some of Vietnamese
agricultural products have been registered as AO products, when there is a trend in
developing intellectual property, especially when Vietnam is going to become a WTO
member. The first purpose of this study is to define difficulties in the maintenance and
protection of the two-registered AO products (Phu Quoc fish sauce and Shan Tuyet tea).
The second one is to propose solutions, strategies, and common development procedure to
develop specialities under AO and Gl.

The experiences of some countries as France, Thailand, India, and Indonesia show that itis
necessary to create cooperation among the government, scientists, and stakeholders who
directly get benefit from AO products during the development and perfection of lega
frame on intellectual property. While the Vietnamese institutional frame, registration and
protection procedure for AO and Gl development are not completed and the roles of

central and local organizations are not well regulated, it is unavoidable to have such

difficulties as in the AO development of Phu Quoc fish sauce and Shan Tuyet tea from
Moc Chau.

Deriving from the above difficulties, it is more inextricable to exploit t he benefit of the
two-registered products. As aresult, the brand name of the specialities cannot uphold in the
market. Apart from that, protecting the products in the market also get obstructions from

conflict of those who are then able to get the right of AO use, from the delineation of

origin and production, from the quality regulations, so on so forth...

By defining and analyzing al difficulties of two registered products, we can rec ommend
some effective solutions to develop and exploit Vietnamese specialities in which the first

and foremost is to complete institutional frame for intellectual property based on Gl and



AO regulations of the European Union and the World Trade Organization. It is urgent to
create a global strategy in order to make and access a database of local speciality
information so that the localities and central government can make their own plans to
support the registration procedure. Apart from that, the producers and all stakeholders
taking part in the commodity chain plays the role of alever promoting the registration and
protection procedures for the above two registered products as well asthe AO development
of other agricultural products. Parrallely, we should separate clearly responsibilities and
roles of administrative agency, competent organizations, and scientists in brand name
construction based on Gl development.

With the suggested solutions, we would like to contribute to the development of

Vietnamese speci alities in the international integration.
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SECTION |
RATIONALE, OBJECTIVEAND METHODOLOGY

[.1. Appellation of origin development in Vietnam

The development of appellation of origin began in Vietnam in 1998 thanks to the support
of French government. As aresult, Vietnam succeeded in building two first AO products: Phu
Quoc fish sauce and Shan Tuyet tea. In fact, the French Ministry of Agriculture assigned the
Cognac Inter-professional National Bureau (BNIC) to cooperate with the French Economical
Mission Bureau in Hanoi supporting the Ministry of Aquaculture, the Ministry of Agriculture
and Rural Development (MARD) and the Ministry of Science and Technology (MOST) in
Vietnam in order to register the two above products. After that, the Vietnamese MARD
officially proposed the French Ministry of Agriculture and Rural Development to assist and
build appellation of origin for seven Vietnamese agricult ural products.

It is said that thanks to the support of France, there was a movement in developing
appellation of origin throughout Vietnam. We can name some activities concerning this as the
followings:

At the end of the year 2005, the Vietnam National A ssembly approved the Intellectual
Property Law, including geographical indication. Nevertheless, the legal issue did not clarify
registration procedure, right of use, control, examination, supervision, anti -imitation, and
roles of competent organizations r elated to appellation of origin.

The Department of Intellectual Property- Ministry of Science and Technology is
establishing registration procedure for AO products, together with Australian and Portuguese
experts of ECAP Il project. Furthermore, with the support of Switzerland, the Department of
Intellectual Property has registered appellation of origin for Doan Hung grapefruit, Buon Ma
Thuot coffee and going to register appellation of origin for Lang Son sanise. Thisis only legal
approach, which means register appellation of origin and protecting the name, meanwhile
issuing the right of use, creating quality management, building marketing strategy, etc. are on
the move.

The MARD has carried out a project on natural condition serving the purpose of
delineation of origin and production in AO documents. However, the result of the study only

focuses on soil and climate description. Moreover, it is not applied in the delineation of origin



of AO or GI products in real life. Then whether it is considered as compulsory scientific
evidences or not, no one can confirm.

Although not having protected in the market since the time registered, Phu Quoc fish
sauce and Shan Tuyet tea indeed flare up a movement of Gl and AO through out the country.
Each province tries to build its own AO product. Nevertheless, many provinces have
registered the brand name for their agricultural products. This can make difficult to register
and protect AO and GI products after that.

The group of researchers of Vietnam Agricultural Science Institute? , has moved to the
Ingtitute of Policy and Strategy for Agriculture and Rural Development (IPSARD), the first
group implementing research activities developing Gl and AO in Vietnam . Aware of the lack
of professional organization in Vietnam, IPSARD has approached farmer associations to
develop local institution, production, marketing strategy, quality management system,
commodity chain, etc. before completing AO registration document. This approach alows a
particular and well-managed distribution channel for the protected designation of origin
products. As a result, we can immediately make use of their appellations of origin in
production and in the market. This can be illustrated in the case of Hai Hau fragrant rice®. At
this moment, the Department of Intellectual Property is judging its AO registration

documents.

In such background, MISPA project has supported the study on evaluation of current
situation of geographical indication and appellation of origin in Vietnam in order to develop a
strategy for Gl and AO in the coming period.

[.2. Objective
|.2.1. General objective

This study aims at finding solutions for the registration of appellation of origin then
creating good condition to develop and increase the value of Vietnam agricultural produc tsin
the market.

[.2.2. Specific objective
In order to achieve the above general objective, the study defines its specific as the

following:

2 The Vietnam Agriculture and Science Institute (VASI) has dissolved and the group of researcher of AO and GI has moved to the Institute
of Policy and Strategy for Agriculture and Rural Development
3 In collaboration with CASARD of FCRI of VAAS



Exploring some remarkable international experience on geographical indication and
appellation of origin, for example:
Development of appellation of origin in the world, the appellation of origin value in
the rural development, market, revenue, etc
Evaluating success and failure in the appellation of origin and georaphical indication

construction, reasons and solutions

Defining all difficulties in the registration, using as well as in the AO and GI
development of some registered specialities:
Analyzing institutional procedure at central and local levels that concerns the
registration of AO products
Analyzing in detail the process of AO registration for Phu Quoc fish sauce and Shan
Tuyet teafrom Moc Chau, and the role of national agentsin this process
Indicating potentiality of Phu Quoc fish sauce and Shan Tuyet Moc Chau tea after
their AO registration

Proposing solutions, strategies, policies and general development procedure for the AO
and GI products
Indicating problems of AO development in Vietnam compared with Europe.
Suggesting common strategies and solutions m otivating the registration of appellation
of origin productsin Vietnam

[.3. Content
Experience of some countriesin AO and GI construction:

They must be AO and GI strategies of some countries in Asia and Europe , the purpose of
which is to raising product value, motivate agriculture and rural development, and preserve
biological diversity and local tradition as well. Moreover, other detail on building Gl and AO
includes:

History of Gl and AO development with specific purpose, based on the summary of

studies on trademark and Gl in some European countri es, including theoretical and

reality studies

Regulations on institution, national policies in product development, analysing of

delineation process, quality control, intellectual property, registration procedure...



Summary of institutional regulation of France and Europe in Gl and AO application,
assessment and protection and comparing it with the situation in Vietnam as well as

considering it as a base for the development strategiesin Vietnam

Synthetizing all contents on institution, policies of Vietham government on Gl and AO
All written texts on national policies and their scope of effect on the development of
Gl and AO
Procedure of registration and protection app lication for the product: This study shows
the reasonable and unreasonable matters in administrative regulation of the
government as well as the compatibility of Vietnam regulations compared with
international system.
Roles of centra agents, national associations, and national strategies for the
development of specialities and Gl and AO promotion
Ingtitution, local policies that affect positively and negatively Gl and AO
development, local point of view towards Gl and AO devel opment

Sudy on registered AO productsin Vietnam:

- Purpose of AO construction and the choice of products

- Base of delineation of production region of the two AO products (Phu Quoc fish sauce
and Shan Tuyet Moc Chau tea), from which defining difficulties in the reality, especially after
the registration

- Roles of technical procedure and the process of developing compul sory technical
procedures (production, processing, packaging, etc..) and current contradiction in the
development of internal and external quality management system for the product.

- Roles of commodity organization for AO products, from production, processing to
commercialization as well as the relationship between stakeholders in quality management,
interest division and property

- Process of distribution, marketing, advertisement of trademarks fro GI and AO
products

- Properties in Gl and AO, analyzing of contractions, conflict and cooperation of
stakeholders in the process of Gl and AO development and protection: This study is to point
out the importance of professional organization and association without which Gl and AO
donot make any sense.



- Roles of national administrations, from central to local, in the Gl and AO devel opment
and management, and the inadequacy in their functions

- Interest of producers, and stakeholders in the commodities and local authorities in the
AQO development for local products

- Preliminary assessment of the effect of GI and AO firm namesin Hanoi market

Propositions and strategiesin Gl and AO development in Vietnam

- Propositions to perfect legal regulations, roles of central and local institutional systems
in Gl and AO development and management

- Outlining orientation and propositions for commodity organization, quality
management system, interest and property division, and advertisement of GI and AO
commercial names, etc

- Propositions to increase additional value of Gl and AO, roles of producers in the
development, properties, advertisement and interest division, combination of GI and AO
development with biological diversity, traditional technique, rural development and local
agriculture

- Propositions for the strategies of study, establishment of consultant equip, and training
on Gl and AO

I.4. M ethodology
1.4.1. Approaches used in the study

Theoretical and practical base on Gl and AO:

The research on theoretical groundwork of delineation, stardization the process of pr oduction-
processing- commercialization, quality management, trademarks, so on so forth, allows to
summarize international and national studies on Gl and AO as well as pointing out the

meaning of Gl, especially the difference of trademark and origin indication.

Institutional analysis:

This research authorizes the assessment of the institutions of trademark property, Gl and AO;
particularly clarify the complexity of property, protection approaches, internal and external
controlling system. Apart from that, this research indicates both reasonable and unreasonable

points of the registration process.

Commodity analysis:




This approach highlights the coordination of stakeholders, from production, to distribution, in
the GI and AO development, protection and trademark promotion. Moreover, we can analyze
technological process, quality management system according to commodities of GI and AO

products.

Marketing analysis:

This methodology is to assess marketing approach used in advertisement campaigns for the

trademark, Gl and AO names of the products.

Analysing of economical contracts:

This approach aims at evaluating the effect of difficulties on the coordination, ability,

potentiality and prosperity of the development of economical contracts among stakehol ders.

Other approaches:

- Quality management system analyse is applied to value actual situation and difficulties
in quality management.
- Aalysing transaction cost and economical scale serves the purpose of defining

economical difficulties of stakeholdersin commaodity chain.

1.4.2. Studying steps
In order to achieve the study objectives, we have applied the following steps:

Sep 1: Finding and collecting information in national and international documents.
We collected and analysed all documents concerning Gl and AO, for example the history of
AO and GI development, their objectives and construction process, rules, legal elements,

quality management, etc that affect local development.

_Step 2: Interviewing central organizations

- Conducting interviews with governmental organizations, such as the Ministry of
Agriculture and Rural Development, the Ministry of Science and Technology , the Ministry of
Aquaculture, etc, especialy interviewing al concerning trademark, Gl and AO.

- Analysing strategic orientation of the government in terms of AO and Gl

development, roles of organizations and ways of implementation for each product

Sep 3: Interviewing local organizations



Interviewing local organizations, their rolesin Gl and AO development, particularly the poi nt
of view of local and competent authorities that directly manage and decide the registration as

well asdifficulties in AO and Gl development and management

Sep 4: Interviewing enterprises, and household that are direct producers or

processors of products related to Gl and AO.
The choice of interviewees bases on the classification of stakeholders according to vertical
and horizontal dimension of the commodity chain. This assures the variation in distribution
channels of the products as well as diversified stakeholders participating in the stages of
production, processing, and distribution. Furthermore, this investigation highlights internal
mechanism of AO commodities vertically and horizontally. Hence, we classify stakeholders
and distribution channels and choose stakeholders according to distribution channels to make
surveys. All the questions in the survey are open questions because our intention is to exploit
maximum idea of interviewees. However, the interviews are orienting exchanges, rather than

surveys like those of statistic general department.

_Sep 5: Data analyse and information collection

The data analyse firstly relies on qualitative approach to extract information, for example
analysing institution, commodity, quality management system, area, property, and evaluating
the customers. All these qualitative analyses can be inllustrated by statistic when neccessary.
However, the mathematical model construction is less feaseable due to the limitation of time,
and because the matters in the study are so complex and put much emphasis on economic-
institution, legal, and quality management.

Analysis and assessment of the establishment of AO products are quite new activities and
sentive. Therefore, we meet many difficulties in collecting information. Our research group
tries to use information collected in reality in order to clarify the situation in detail and make
proposition to develop AO and GI in Vietnam so that these propositions are suitable to the

reality in Vietham and international regulations at the highest level.



SECTION Il
RESULT OF THE STUDY

[1.1. Geographical indication and appellation of origin development in the world

[1.1.1. Thehistory of appellation of origin development in Europe

11.1.1.1. Development process *
The fact shows that naming products based on their origin of production and processing appeared
long long ago in the world. In Europe, the governments began to interfere in agricultura and rura
development when the internal and externa commercial developed rapidly at the end of 19"
century, particularly when al grape farms were destroyed because of dry leave bugs.

France is the pioneer in geographical indication and appellation of origin development in
Europe. In 1905, the first law concerning this domain defined administrative regulations to
localize agricultural production region having the right to use appellation of origin for their
products. Nevertheless, this law could not solve the problem of agricultural crisis because
there were not any regulation of technical process, and internal controlling system...

especially in planting and processing grape wine.

In 1911 and 1913, the farmers planting grapes opposed this law. At this stage, it was
necessary to have collective action of stakeholders concerning the appellation of origin
development. Since this failure, France has issued many other laws to define the right of use,
the practical element, and the stabilization of appellation of origin. Facing at the crisis in
planting grape and processing grape wine in 1935, the House of Representative of France
approved the first complete law on appellation of origin, concerning administration, legal
procedure and professional association. This law allowed forming the Institute of National
Appellation of Originin France (INAO) aswell as national committee of appellation of origin
evaluation. Sincel1990, the appellation of origin has developed widely, from dairy products to

other food, such as cheese, jambon, and fruits...

4 . Genése d'une convention de qualité& Cas de appellation d'origine fromagéres. M.T Letablier et C. Delfosse,
Page 97-118

- Signes didentification de la qualitb et de l'origine: la place des produits AOC et IGP . Louis Lagange
(ENITAC), Bertil Sylvander (Inra), Christine Monticelli (Isara), Francois Roncin (INAO)

- Controveres et negociation en Europe et dan le monde. Bertil Sylvander (Inra), Erik Thevenod-Mottet (SRVA,
Suisse), Bernard Jullien et Andy Smith (sciences Politiques Bordeaux ).
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Together with France, other European countries as Italy, Portugal, Spanish, Greek, German,
and Belgium also develop their appellation of origin products. Until August 2005, the
European Union protected 694 products under appellation of origin and geographical
indication, 57.8% of which are AO products.

Table 1: Number of PAO and PGI productsin Europe

Year | Protected Appellation of Origin Protected Geogr aphical Total
products (PAO) Indication products (PGl)

8/2002 63 234 597

8/2005 401 293 694

Source: European Union (Commission européenne)

Protecting agricultural products under geographical indication and appellation of origin
became popular and developed strongly in Europe. From 2002 to 2005, the number of
products protected increase to 97 products, 38 of which were appellation of origin products.
Among members of European Union, athough France is the first country implementing this
activity, Italy makes record with 149 protected products in August 2005. France went after
with 143 products and Portugal 93 products (seein graphic 3)

Apart from protecting the products under PAO or PGI, the Europe also protected their
alcoholic products in the manner of [@uality wine of determined regions- VQPRD®'. This
could be considered as a protection of geographical origin for alcoholic product in particular.
However, France and Italia were the two countries that have the most protected products in
this field. While France had 470 protected products, Italia followed with 320 protected
products. Statistically, there were totally 935 protected products in European market up to
August 2005.

®|.Lagrange - UR TypicitD des produits alimentaires, B.Sylvander (INRA), F.Roncin (INAO), C.Monticelli
(ISARA, Lyon) - Collogue international de restitution des travaux de recherche sur lesindications et appellation
d'ogirine GBographique - Pari - 17/11/2005

® Vins de qualité, produits dans une région déterminée - VQPRD
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Graphic 1. Quantity of PAO and PGI productsin Europe
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Source: Commission européenne, collecté par B. Sylvander (INRA), E. Thevenod-Mottet (SRVA), A. Smith, B.
Jullien (Sciences Po Bordeaux)

The use of geographical indication and appellation of origin are quite different, depending on
productsCicharacteristics. The products protected under appellation of origin are products of
higher demand in terms of typical characteristics and quality management. Thus, it is often
used in meat processing products (for example cheese and products from M. Grasse) which
make up approximately 54.1% of 401 European PAO products. Meanwhile fruits occupy
17.4%. However, there is a tendency of using geographical indication to protect fresh or live
products. Particularly, unprocessed meat and fruits makes up 55.6% of the total number of
PGI products in Europe.

It is very crucial to choose a suitable ways to protect a product. In fact it takes Europe 15
years (from 1970 to 1985) to find such a unified protected form for acoholic products as the
regulation VQPRD. In terms of France, it takes 80 years to complete institutional frame for
protected appellation of origin (then becomes PAO of Europe) and protected geographical

indication as well asto make a milestone for the regulation 2081/92 of the European Union.
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11.1.1.2. Regulation system of PAO and PGl in Europe ’
On July 14" 1992, the European Union issued a common regulation of appellation of originin
European territory, with two different concepts: protected appellation or origin (PAO) or
protected geographical indication (PGI).

Protected Appellation of Origin (or Protected Designation of Origin- PDO, or
Appellation d@rigine Protégée or Controlée CAOP or AOC in French) indicates the name of
aregion, arestricted area or a country. It is geographical environment that makes the product
typical or unique. These products are produced and processed in a particular geographical
territory, which has aready been fixed, or with a secret of traditional technology
acknowledged by competent organizations.

Protected Geographical Indication indicates the name of a region, arestricted area or a
country. It also describes a product originated in this place with high quality and reputation
that is made by geographical environment and its particular characteristic and/or human
factors. The geographical factors have to appear and interfere at least once in the procedure of

production, processing and preparation.

7. Reglement (cee) No 2081/92 du conseil demande d'en regis trement d'/AOC

- Protected designations of origin and protected geographical indicationsin Europe: Regulation or Policy,
recommendations. Dominique BARJOLLE*and Bertil SYLVANDER** *SRVA, Lausanne, Suisse, ** INRA -
UREQUA, Le Mans, France



The regulation 2081/92 creates a good condition for commercial development of specialities
because it bases on the need and the reality of its member countries:

Diversifying agricultural products, developing those of specific quality and
encouraging the preservation and the development of traditional production technique and
practice of the local people

Balancing the demand and supply on the market through the producer and con sumer
protection and the fight against unhealthy competitiveness , for example the abuse of
reputation of prestigious products

Bringing more profit for agricultural economy, especially remote area by increasing
the value of the products and creating reasonable distribution mechanism for all the
participants of a strict technical procedure

Raising the income for farmers who keep traditional production secret and adapt to
new production environment

Maintaining the stability of rural population at difficult region by creating jobs for

local people

The main contents concerning geographical indication and appellation of origin referred in the
regulation 2081/92 include:

The registration and protection procedures of geographical indication and appellation
of origin certify that the member countries are supposed to define and prove the specific
characteristic of their products, both by description and reality. Then, the documents will be
submitted to the European Committee where the European Union will consider the documents
and decide to protect the products submitted or not.

DiagrBBmsic step to protect PAO and PGI

Applicant submit The PAO and PGI management

registration form organization of country members
will accept the registraton form

Submitting the registration form The PAO and PGI organize a

to the European Commitee to ::: . :
decide whether the product is Sy Lo oa byl LIGas

protected or not assessment

prod



Who are €ligible to submit protection documents for PAO and PGI products: it is
clearly laid down that only organizations of producers, processors and traders can submit the
documents for registration and protection of PAO or PGI products. The reason lies in the fact
that they are representatives of all stakeholders of the commodity and they can build a
reasonable management and utilization mechanism for PAO and PGI products as properties of
the whole community.

Regulations on Gl and AO registration and protection documents: all the content
concerning Gl or AO products must be clarified in the documents, such as unique quality,
production reality, technical procedure that affects the quality, production condition and
delineation map which limits production region....

The production procedures must include an investigation system. This is very
important to create inquiry capacity of the products and at the same time to maintain the
quality sustainability and stability . That iswhy it becomes the most difficult rule to implement

sinceit lasts ailmost the entire product circle.

The appearance of the regulation promoted the development of Gl and AO products.
However, the Europe wanted to go further since the purpaose of protection expansion became
an important topic to discuss in the World Trade Organization (WTO) in 2004 and 2005. The
Europe hopes that all of this regulation will be applied at global level through the WTO.
Hence, this regulation becomes the topic of interest of not only the European countries but

also of those who want to become WTO members now.

I1.1.2. Experiences of developing and pr otecting Protected Geogr aphical

I ndication and Protected Appellation of Originin theworld

[1.1.2.1. Culture preservation, rural stabilization and development in Asia
Thailand, Indonesia, and India are pioneers in developing and utilizing Gl and AO for their
agricultural products and food. Vietnam can draw out precious lessons from these countries,
from strategy building for agriculture and rural development to detailed sol utions to protect

agricultural products under Gl and AO.

Thailand and its process of applying regulations on GI 2

8 Thailand's interest in the geographical indication protection. Dr. Pakvipa AHVIPHAN Second Secretary,
Ministry of Foreign Affairs, Bangkok, Thailand; Dr. Phuchphop  MONGKOLNAVIN - First Secretary, Ministry
of Foreign Affairs, Bangkok, Thai Land
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The utilization of geographical indication to protect agricultural products and food in
Thailand derives from the fact that Thailand runs the risk of loosing their traditional product
market, particularly Jasminerice.

Jasmine rice from Thailand (later called Hom Mali) is a product well known in the national
and international market in terms of label, form, and specia taste. Every year, this product
makes up a great proportion of exporting agricultural products in Thailand. Only in 2003,
Thailand export more than 2.2 millions ton of Jasmine rice, which brings Thailand about
31,282 billions Baht. However, in September 1997, an American Company called RiceTec
registered to protect the label of their product named [Jasmati[]. They advertised their product
as a copy of Tha Jasmine rice. As a result, the Thai began to be afraid that the consumers
would get confused and believe that both the two prod ucts (their Jasmine rice and Jasmati
rice) were of the same quality and that this company would threaten their exporting rice

market.

At that time, Thai government found a solution, that i.e. applying regulation of Trips decree
into Thai situation. Nevertheless, difficulties rose because of two main reasons:

The first one is that Jasmine was not a geographical name. Hence, it was necessary to
make the consumer aware of the link between Jasmine rice and it geographical location - Hom
Mali.

Thai law did not indicate regulations concerning geographical indication . Accordingly,

the geographical indication of this country cannot be protected abroad.

Therefore, a temporary solution was chosen, that i.e. the Thai government issued a standard
for Jasmine rice, which allowed using the trademark of Hom Mali. This became a signal
certifying the origin of Jasmine rice. Any one wanting to use Hom Mali trademark had to
meet with the requirements of production and processing . This standard played the role as an
important premise for the application of geographical and appellation of origin in Thailand
later.

Parralelly, Thailand actively institutionalizes Trips regulations into their law. The parliament
drafted a bill on geographical indication while the government created a program to apply

these regulations.



Thai government in 2002 discussed the bill on geographical indication but it was
rejected 5 times. Furthermore, in March 2003, the bill was criticized sharply by the parliament
because they stated that it was wrong to protect only local plant and breeder. Until March
2004 can this bill be approved. However, al the products of natural origin, agricultural,
industrial and crafting products can be protected according to this law.

Together with the effort of the parliament, Thai government conducted a program
supporting local people to develop and commercialize those products basing on tradi tional
skill and local knowledge. The government would give support in terms of technology and
management techniques to help local people to commercialize their products by national and
international consuming channels or by Internet. Apart from that, the government also
assisted in training with new production technology, advertisement techniques as well as
design of label and package. Thanks to this, the products satisfy all the requirements of global
quality standard.

Within this program, there were more than 1000 products from 75 provincest hat are produced
and consumed through supporting channels of the government. Nevertheless, when the law in
geographical indication was not approved by the parliament, there was aready an abuse of
trade name in the market, so more than 1000 products were at the risk of loosing their

advantages.

Another challenge was that since the validity of the law on geographical indication in April
2004, Thailand should find the way to make their products different in terms of quality aswell
as spread this law so that it was widely known and any violation would be supervised and
solved. The best choice was using a taking note system, each locality and commercial
company played the role as the supervisor of production process as well as of the quality

stability. These stakeholders also supervised all violation in the market.

The law on geographical indication was then applied in reality and solved many difficulties
concerning Thai specialities. This can be shown that since February 2004, there has not been

any case that needs to be interfered by the court of law.



11.1.2.2 India and the protection of Darjeeling ° tea asa GI product
India is a nation, which contributes much to commercial regulations and law, including
intellectual property. As a founder of WTO, India makes much contribution to make WTO
protect Gl products at higher level, aside from products of Wines and spiritsil This is still
being discussed by the Trips committee.

There is a great potentiality for geographical indication due to the traditional development of
agriculture, systemized cultivation and the rich of local specidlities. It is said that Darjeeling
teaisthe first Indian product developed and protected under geographical indication. We can
learn much in the experience of choosing a particular product, and completing documents to

protect it.

Product value and problems in the market
Darjeeling is called [fea championJand widely known all over Europe. The export of
Darjeeling tea brings India about 30 million dollar every year. The tea is planted in high
mountain of 700- 2000m, particularly at the peak of Kanchanjunga mountain, which is
covered with snow and has typica climate. These make up atypical quality for Darjeeling tea.

Abuse and unhealthy competitiveness: There is a serious abuse of Darjeeling
reputation the market. It is estimated that the quantity of false Darjeeling tea is 4 times real
Darjeeling tea. In other words, 80% of Darjeeling tea al over the world is imitation. Almost
these kinds of tea come from Kenya. Srilanka and Nepal . Some even say that tea is exported
from Nepal to India and consumed as Darjeeling tea.

The value of Darjeeling tea is abused: The commercial activities of Darjeeling teais
totally controlled by the English. At this moment, its distribution channels are managed by
various foreign companies whose function is to mix, package and commerciaize tea
Consequently, the product is abused by dominated companies that have strong financial
potential. In fact, the price of Darjeeling teain international market is many times higher than
domestic market, about 5 to 10 times higher or even 50 times higher t han domestic price.

Market changes: The collapse of socialist republic has destroyed the biggest market of
Darjeeling tea. Accordingly, there are changes in tea style and the demand of tea packet or

cold teaincreases. Furthermore, the active participation in exporting market of such countries

® Geographical indications: The experience of Indian tea producers- Protection of Darjeeling tea. Paper prepared
for the Worldwide Symposium on Gls, 9 011 July 2003, San Francisco. Mr. Naba Kumar Das, Chairman, Tea
Board India



as Kenia, Malawi in the decade of 90 influenced passively on Darjeeling tea. The imitation of
Darjeeling tea became so popular that the price of this tea fluctuates strongly. Hence, it was
urgent to find out the origi nal value of the product. In other words, the situation of Darjeeling
tea forces India Tea Committee and government to regain both reputation and value for this

famous tea.

Main goal of product protection

How to protect Darjeeling tea in global market so that the Darjeeling farmers can stabilize
their production: thisis the main goal that the Indian Tea Committee and government aim at .
We can clarify final objective of the Indian Tea Committee and government as the following:

Against the abuse of Darjeeling name committed by unclear original tea, or tea
mixture in worldwide market

Bringing real Darjeeling teato consumers

Creating equality for profit division in terms of tea commercialization, and assuring
that the industry of processing, packaging and commercializing tea and the producer can
make much profit from the reputation of this product

Building a production and production management system , administering Darjeeling
label as other famous Gl and AO products from Europe, for example Champagne or Sco tch
Whisky.

In order to reach the above objectives, the most important factors are to choose a way to
protect the product. The Indian Tea Committee and the responsible are then put in difficult

situation.

Choice of form to protect products

At that time, there were two law systems for commercial protection that can applied in
Darjeeling tea situation in the world. They are:

Firstly, the popular law system is always ready to protect the product without
registration. This system bases on the capacity of use and reputation of the product. For
instance, Britain, United Nations, India, Canada and Australia applied regulations to certify
commercial label and collective label. These are laid down in Trips agreement (WTO

regulations) in which Indiais one of the founders.



Another system is civil law system in which the product has to be regist ered in order
to be protected, for instance in France, Morocco and Russia by geographical indication or

appellation of origin.

To make the matter complicated, the protection of tea products in worldwide market under
agreements met many difficulties. India had signed Paris agreement on industrial property
protection but not Lisbon agreement on GI and AO protection with other 23 members. India
had not either signed Madrid agreement or Madrid decree on management of |abel
registration.

It was difficult for Indian government to choose a protection form; especially the protection
by commercial certification law was not accepted in many countries like France or some other
European countries. Meanwhile, if geographical indication was chosen to protect Darjeeling
tea, Indiawould have to apply regulation 2081/92 of European Union, but the most difficult is
to define the direct link between product and its original location. After many negotiations
and discussion with other countries, there were two parties. one supported geographical

indication and the other did not.

In order to solve the problems and to protect Darjeeling tea in those countries consuming this
tea, the Indian Tea Commi ttee made the following decisions:

Using the law to protect and certify their commercial label in order to register
Darjeeling tea in the countries that did not support geographical indication, such as Britain,
United State, Canada, Japan and Egypt. In 1996, the logo of Darjeeling tea was created and
successfully registered.

In 1998, the Indian Tea Committee followed to protect Darjeeling tea under
geographical indication in other countries.

In domestic market, due to the inexistence of law on geographical indication, the
Indian Tea Committee got much support to register the teals logo under certificate of
commercial label.

In February 2000, Indian Tea Committee took an important step to develop a
compulsory legal system to certify the reality of Darjeeling tea. Accordingly, the regulations
are put in articles of federation law. All the tea distributors have to furnish information of
production, processing and commercialization. From this, Indian Tea Committee would make

a summary of information and then can manage the quantity of tea sold in the market. When



this law began to be applied, 171 companies producing and commercializing tea) register to
implement with Indian Tea Committee. A tea inspection system was created. All databases
concerning tea were supervised and extracted from the bills of tea garden, which then became
the database for mandators of tea export to certify the origin. Each batch of products would be
inspected according to inspection rules and be certified in terms of origin. Only products
inspected could be given alicense to export as Darjeeling tea.

Indian Tea Committee was trying to get support of importing market and pointed out
the advantages when supporting the inspection rules. These markets should ask for certificate
of origin when importing Darjeeling tea.

In the next step, Indian Tea Committee registered the name Darjeeling in those
countries accepting its logo. On August 3™ 2001, the United Kingdom and North of Ireland
accept the application of Indian Tea Committee, and in October 2002 so do the United States.
Among 15 nations that Indian apply to register Darjeeling tea, there were some more
countries like Japan, Srilanka and Russia accepted while three countries did not and other
seven countriesis still taking consideration.

In September 2003, the law on geographical indication was born in India This
indicated that it was compulsory to register for geographical indication and any Gl products
that had not registered would not be protected within India. This is a reasonable chang e to
meet with the demand of the European Union regulation 2081/92.

After the appearance of the law on geographical indication, Indian Tea Committee
encouraged to register and protect products under geographical indication according to
European Union regul ations. The development of geographical indication for Darjeeling tea
in 2004 succeeded in taking back product(s value and increasing the price of Darjeeling tea

four times higher than normal tea.

The process of protecting Darjeeling tea in India is a precious lesson for us in choosing a
suitable form to protect local products in accordance with national and international law.
Besides, we should pay much attention on the roles of producersCbrganizations in protecting
the right of all stakeholders of the commaodity chain.



11.1.2.3. Experience in developing Gl for coffeein Indonesia *°
Indonesiais rather similar to Vietnam in terms of agricultural production . Thisisland country
has great potentia to develop their products with traditional, geographical and typical
characteristics, for example coffee, nutmeg, cocoa, white peppercorn, etc.
Indonesian government considered the protection of their agricultural products and food under
geographical indication as an excellent solution to connect their famous prod ucts of quality to

consumers.

The process applying geographical indication in Indonesia is like Vietnamese one, that i.e.
uncompleted institutional environment. Regulations on geographical indication are mentioned
in the law of labeling no. 15 in 2001 but there is not any detail indicating the step of Gl
development. Although until now it has not been very efficient in apply Gl in Indonesian
situation, Vietnam can learn much from this country.
Researching activities play an important role to develop institution for geographical
indication, particularly the issue of decree guiding the implementation of law on
labeling no. 15. Since 2002, Indonesia has got much support from French researching
organizations, for instance CIRAD, and INAO ™. The result of these researches has
help Indonesia bodies draft regulations on geographical indication. After the
appearance of the draft, many discussions took place with the participation of
competent organizations as Indonesian Ministry of Research and Technology ,
Ministry of Agriculture, Ministry of Police, Ministry of Commerce, universities and
non-governmental organizations with the purpose of receiving more agreements of
competent organizations as well as encouraging them to take part in the development
of geographical indication for their products, from production, commercialization to
market protection.
The first product chosen to develop geographical indication in Indonesia is coffee Bali
Kintamani. The steps of this GI development can beillustrated as the followings :
- Giving power to farmerslbrganizations
Almost all farmers cultivating coffee in Bali are organized in a traditional farmersC]

organization that not only plays an important rol e in production but also in religious activities.

19S5 Mawardi (ICCRI), J.Avelino, B.Salee, J.J Perriot, D.Sautier, C.Lelong, M.Jacquet, F.Ribbeyer (Cirad),
V.Keller (INAO), Gl development in Indonesia: Arabica Bali Kintamani coffee is the first case. Presentation of
the conference: [Geographical Indication: land for opportunitiesCin Hanoi on Novem ber 15th, 16th 2005

1 CIRAD: Centre de cooperation internationale en recherche agronomique pour le devel oppement

INAO: Institut National des Appellations d'Origine



At the place developing geographical indication, there are up to 58 organizations of farmers
that operate according to a democratic and unified principle. For this reason, these

organizations are so important to the Gl development.

The authorities in Bali ad the Indonesian Research Institute of Coffee and Cacao, supported
by CIRAD and INAO has conducted many training activities for these farmersbrganizations
in order to improve farmersCcapacity in terms of processing techniques, coffee quality

management, and tasting techniques, etc.

- Implementing a unified procedure and improving productsCguality
The production procedure in Bali is pretty unified. Accordingly, coffeeis cultivated in organic
manner, that i.e. fertilizing coffee with self - produced organic fertilizer, not using pesticide.
Coffee is inserted with orange and mandarin trees so that not only the production value
increases but also the coffee has special taste and smell. Another activity to raise the quality
of the product is changing processing techniques to produce product of quality, fragrant, and
at higher acid level.

The local authority supported each organization of farmers a machine peeling coffee skin to
apply a new processing procedure whose result brought much efficiency in terms of Bali

coffeels quality.

- Advertisement and promotion
Indonesian Coffee and Cocoa Research Institute connected coffee producers with a company
exporting coffee with the purpose of establishing a world wide and efficient advertisement
and promotion system. Accordingly, Indonesian Coffee and Cocoa Research Institute was an
intermediate promoting such activities of cooperation as assuring that the exporting company
would consume all the products that the farmers produced in a common production procedure;
on the contrary the farmers were responsible to supply coffee at reasonable price for the

company as indicated in their contract.

The result of this cooperation was that in the year 2004 and 2005, the price of coffee produced

according to new procedure doubled, compared with the ol d procedure.

- Defining the particularity of the product



The purpose of this activity is to meet with the demand of the document applying for
protection. This can be done in two ways. biological and chemical analysis (assisted by the
center of analysis of CIRAD), and perceptible evaluation (done by experts of CIRAD and

Indonesian Coffee and Cocoa Research Institute) .

Right after the quality of the product is defined, localizing production zone follows. This
includes varieties, geography, height, hydrographic system, etc. The information of
agricultural planning map is the milestone to choose sample for study. Then the result of
sample studying clarifies the relation between product, its height and covering density of

shading trees.

- Training on geogr aphical indication
To popularize knowledge of geographical indication, Indonesia conducted many training
course to furnish non-governmental organizations, lecturers of universities, research institutes,
farmers and leaders of farmers with protection system of geographical indication, and
approach of evaluating the quality by sense of organ. This would help the foundation and
development of geographical indication later.

- Creating groups and association managing geographical indication
Organizations of producers, processors, or traders (groups or association) have responsibility
of managing Gl products. These organizations are assisted by the government in terms
institutional frame, by local authorities in terms of finance, advertisement and promotion, and

by other organizationsin terms of implementing inspection system.

- Completing registration document
A registration document that bases on scientific foundation includes:

0 Description of product that indicates the name of product, compulsory
procedure of production in the farm and post harvest processing procedure, etc.

0 Procedure of production and processing

0 Map of production (delineation of production zone) including natural
and human factors

0 Capacity of enquiry: tools to inspect and supervise and doc ument

following the product



0 Linkage among typical characteristics such as geographical, historical,
quality, traditional, and organizational characteristics
0 Internal and external inspection mechanism
The result of study and implementation of geographical indication of Bali coffee got precious
achievements, that i.e. it was accepted with by global environment, especially with higher
price compared with normal coffee. Furthermore, the roles of producersl]organization in
terms of production management, geographical indication and the roles of local authorities in

terms of advertisement and promotion were well indicated.

However, the lack of understanding on geographical indication and appellation of origin still
existed in citizens and governmental bodies. Gl products had to face with challenges in
advertisement and promotion to reach reasonable value, to improve their quality and enquiry

ability aswell as to operate management system.

Vietnam dtill leaves its ingtitutional environment open due to the fact that there are not yet
regulations on label for the law number 15. What is more, the consumers do not have idea of

geographical indication. These make it difficult to treat violation.

[1.1.2.4. Experience of Europe in the development of appellation of ori gin
and geographical indication *
It takes Europe about 100 years to make geographical indication and appellation of origin a
tool to protect products in the market. This process includes many different stages, however,
in general all the countries like France, Italia, and Switzerland experience the following four
periods:
Period against unhealthy competition of the market: This is the most important stage
whose goal is to motivate the construction of institution to protect products in order to
reach final objective of creating healthy market. In France, this period occurred from
1905 to 1970 while it took place in Italia from 1716 to 1962 and in Switzerland from
1890 to 1981.

12 _ Ana Soerio, Case studies of geographical indication with Oeste Rocha pear and Alcobaca apple; Experience
of Spain. Presentation of the conference [Geographical Indication: land for opportunitiesClin Hanoi on
November 15th, 16th 2005

- Maria de Jesus Ceia, History, quality and inquiry capacity: tools to reach the futur. An example of ther ole of
a production corporation. Presentation of the conference [Geographical Indication: land for opportunitiesClin
Hanoi on November 15th, 16th 2005

- Charle Goemaere (C.1.V.C-V'n phRng lign ngunh vO r- Tu champagne). Geographical indication: key factor in
rural development. Roles of commodity organizations in supervision system. Presentation of the conference
[Geographical Indication: land for opportunitiesCin Hanoi on November 15th, 16th 2005
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Period regulating market: The purpose of this period is to promote the developme nt
and stabilization of the products after being protected. All the policies and solution s of
these countries concentrated on stabilize the market and widen the sphere of
protection. This period happened from 1970 to 1985 in France and from 1963 to 1992
in ltalia, etc.

Period of rural development: This period proceeded from 1985 to 2000 in France
while it began in 1997 in Switzerland. The main function of this period is to make
rural development stable, which was a very crucial objective for local and natio nal
sustainable devel opment.

Period acknowledging products in terms of heritage: This stage includes negotiations
to make typical products of a country become heritage of the human. This period have
just taken place in France since 2000 through the fact that the French government and
INAO conducted international negotiation to acknowledge al products of PAO and
PGI the international heritage.

The period that makes deep impression to Vietnam is the stage forming regulation 2081/ 92
that was taken the initiative by France. We can summarize some failures and success of this
period as the followings:

+ The system protecting geographical indication and appellation of origin in
France was established in 1905 in which the government was responsible to define
geographical area to protect these appellations. However, the market encountered many
problems because of the unapplication of traditional technical procedure and the
unsolved pressures and crisis. That was why in 1913 and 1915, there were many
demonstrations of grape- fruit producers. This required changes in institutional frame to
make the system more reasonable.

+ Asaresult, anew law wasissued in 1919 in which indicated that the court was
responsible to determine geographical zone as well as to use geographical indication
and appellation of origin. Nevertheless, this law was not so efficient to solve all
problems of crisis of using appellations and equality amongst single producers, and the
homogene of quality and label as well. This means there should be organizations of
stakeholders participating in producing, processing and commercializing the products.
This period marked a complete failure of the application of new law.

+ In 1935, the third law came into existence to replace the law of the year 1919
with the participation of judiciary in solving all complanation. The Council and INAO



(defining geographical area, right and regulations of using Gl and AO) as well as
organizations of producers together organize production and manage geographical
indication and appellation of origin. All French regulations became common regulations

on geographical indication and appellation of origin of the whole Europein 1992.

There are precious experiences for Vietnam to perfect its legal frame, especially better the
roles and function of governmental bodies and organizations in the process of setting up the
right of register the products, supervising and having right reactions towards complain and

unexpected problems.

Up to now, all European countries have to obey the rules of the regulation 2081/92 in order to
protect their products under geographical indication and appellation of origin. Hence, in the
application in Vietnam, we would like to mention only necessary stages o register products as
Gl or AO productsin these countries.

Role of organizations of producers
The importance of organizations of producers can be illustrated by the organizations of the
producers of Oeste Rocha pear from Portugal . Oeste Rocha pear appeared in 1836. This kind
of pear is superior to other pearsin terms of form and quality. That was why it became avery
favorite fruit and their appellation became popular. However, like other famous products,
there was an abuse of the name Oeste Rocha pear . The trader used it to call other pearsin the
same region, or from other regions. Consequently, the consumers were confused and lose
confidence on thiskind of pear. Its price reduced, it value degraded. Nevertheless, none of the
producers represented to protect the pear as well as their interest because they thought the

benefit of thisis not only for their sake, but also for every one.

Facing these problems, after the issue of regulation 2081/92, fifty Oeste Rocha pear producers
and packagers gathered to protect their common interest in 1992. The association of producer
of Oeste Rocha pear then appeared with the main functions as the followings:
Sharing the same will and point of view towards such activities as providing technical
support to improve the quality and homogene of the product, using the sa me standard
for commerce and label
Building together a commercial system with the coherence of traders, developing

commercial promotion and wideni ng their market, etc



Obeying the same production procedure in order to decrease the production cost,
stabilizing price in the market and creating reputation for the association it self as well

as for the products

Together with above activities is a series of common activities, for example: applying to
protect Oeste Rocha pear as an appellation of origin product as indicated the European
regulation; managing and preparing to use the appellation of origin; conducting strategy of
commercial promotion; maintaining the same channels, enlarging the market to overses;

protecting the right of using appellation of origin in the market against abuse, etc.

With such activities, the Association of Oeste Rocha pear producers was very successful in
stabilizing the market, meeting with the demand of customers, and at the same time making
an emphasis on the role and responsibity of an organization who protected common interest

for its members.

Building controlling system for Gl and AO products
Building a controlling system for GI and AO products is a compulsory requirement as
indicated the regulation 2081/92. In fact, this is a process inspecting and supervising the
operation of compulsory production procedure, which emphasizes on the roles of specific
characteristics that make deep influence on the quality of the GI or AO products. In this
section, we would like to mention to the formation and operation of the controlling system for

avery famous French product, that i.e. champagne.

This system includes two levels:

(i) Interna controlling system: The Bureau of Interprofessional Champagne
(including two professional commercial associations) controls the activities of
production, processing, and commercialization of all members participating in
the association.

(i) Externa controlling system: managed by INAO, the Ministry of Economics

(through custom house and anti -fraud- market management department)

In terms of internal controlling system, the Bureau of Interprofessional Champagne includes
members sharing the same purpose of taking advantages of the product(s reputation. They are
producers, processors and traders. The function of this Bureau isto:



Managing production like following and taking note production activities of its
members; improving the quality and homogene of the products, updating the members
with information related to production, for instance market and other factors

Managing market by defining annual productivity , managing packaging activity and
the use of label as well as the quantity of the products sold in domestic and foreign
markets, more over, asking its members adjust the label to meet with the demand of
the expanding market

Controlling the quality of the product by using and circulating tools to analyze the
quality of the products, al the products are inspected before bottling and named
Champagne

Protecting the appellation of the product and widening the market: The Bureau can
represent its members to complain or protect their right against the abuse of the
appellation in the market, and at the same time improving the protection activity

through out the world by opening representative offices in other countries.

In terms of external controlling system, it islaid down by law that, the Bureau is the following
functions and responsibilities:
INAO plays the roles as an organization certifying and giving the right of AO use to
organizations. It is also competent in evaluating professional organizations whether
they are able to use appellation of origin or not thanks to their report and suggestions
of other organizations of the same system and the users themselves.
The Custom House control the quantity of product using appellation of origin and
contribution to the government, for example tax, as well as inspecting the reality of the
product.
The anti- commercial fraud has the function of checking the origin of the product in
case of suspicion, as well as examining the production procedure and the use of label

registered.

Every year, the Custom House, the anti - commercial fraud and the Bureau of Interprofessional
Champagne make report of situation of production, of the use of appellation of origin,
controlling activities and violations for INAO. Then the committee of appellation of origin
considers whether the competent organizations can be able to continue to use the appellation

of origin or not.



Collective brand name and reputation protection

The main activity of Gl and AO organizations is using collective trademark and protecting
reputation of the products. As the two products mentioned above, the association of producers
of Alcobaca apple serve the purpose of the applels producers, one of which is carrying out
commercial promotions and advertising the apple with common label and trademark, for
example:

- The association design flyers, pano, and affiches introducing the products with main
feature, quality, label and other activities concerning the products in the ma rket.

- The association lays out common requirements in packaging the products, such as
material of the box, style of the box, arrangement of information in the package for all the
products using the trademark Alcobaca apple.

Photo 1. Brand name of a PG| jambon product of Bologna - Italia

All requirements of content and information orders are in unification. In addition, the
unification in using label will closely attach to the protection of reputation, advertisement, and

providing information and sign of AO products to the consumers.



[1. 2. Vietnamese institution and policy for Gl and AO
I11.2.1. Gl and AO in regulations of institution in Vietham

[1.2.1.1. GI and AO in the intellectual property system

Intellectual property protection is an activity that stimulates the creation, the innovation of
production technique, and encourages a healthy competitiveness among subjects of every
economical component, supports effectively other activities as the studies, and the
implementation of production and distribution of goods at national level. Then what does it
mean by intellectual property? Which object is mentioned in Vietnamese regulations on
intellectual property?

Intellectual property is the right to the works that human creates during creation activities a nd
that kinds of works are called intellectual assets™. There are two types of intellectual
properties: industrial property and author right.

Diagram 2: Objects of intellectual property that are protected in Viethnam

Intellectual Property

/\

Author Right Industrial Property

A 4
Author Related Group 1 Group 2
Right Right

1% group includes: Plant varieties
2" groups includes; Design of transitory electrostatic circuit, creation, useful solution,
industrial design, product label, trademarks, business secret, geographical indication,

appellation of origin and right against unhealthy competitiveness.

The management of protection activities for the above items is the responsible of the
professional and competent ministries, such as* 4

- Author right is protected at the Department of Author Right- Ministry of Culture and

Information

13 Department of Intellectual Property
¥ Thiswas also laid down in the Law of Intellectual property on November 29th 2005.
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- Pant varieties (group 1) are protected at the Office of new plant varieties- Department of
Science, Technology and Product Quality - Ministry of Agriculture and Rural Development

- The items of the second group are protected at the office of Department of Intellectual
Property- Ministry of Science and Technology.

This means geographical indication and appellation of origin belong to group, which is
protected as industrial property, and the competent organization issuing protection certificate
is the Department of Intellectual Property- Ministry of Science and Technology. All contents
concerning geographical indication and appellation of origin were mentioned in 1995. Since
then, there have not been many legal documents indicating them in detail. We can name them
here easily:

- Civil law of the Socialist Republic of Vietnam on October 28" 1995: referring concept
of industrial property including creation, label of product, industrial design, useful solution,
appellation of origin.

- Decree 63/CP of the Prime Minister issued on October 24™ 1996, changed and
supplemented according to the Decree 06/2001/ND -CP on February 1% 2001: prescribing the
objects of intellectual property, industrial design, label of product, appellation of origin as
well as setting up intellectual property f or them.

- Circular 3055/TT-SHCN on December 31% 1996 of the Ministry of Science and
Technology guided how to implement the Decree 63/CP of the Prime Minister in setting up
industrial property.

- Decree 54/2000/ND-CP on October 3™ 2006 of the government: indicating the
protection of industrial property in terms of business secret, geographical indication,
commercial name and protection of the right against unhealthy competitiveness.

- Circular 132/2004/TT-BTC on December 30™ 2004 of the Ministry of Finance:
guiding the receipts, submission, management and the use of feesfor industrial property

- Law of Intellectual Property was approved by the eleventh National Assembly of
Socialist Republic of Vietnam in November 29™ 2005 *°.

Geographical indication and appellation of origin are closely attached in terms of industrial
property. Their existence cannot separate the existence of a particular geography. In legal

documents of Vietnam, they are defined as™®:

5 Due to the fact that this study finished in December 2005 (before the validity of the Law on Intellectual
Property), the regulations of the law could not be the base of evaluation and compar ation.

16 According to the Law of Intellectual Property, Appellation of Origin does not belong to the item that should be
adjusted by law. The law only expresses the concept of geographical indication, that i.e. [Geographical
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"Protected geographical indication is information of geographical origin of the products that
meet with the following demand*”:

- Expressing under a word, a sign, a symbol, or an image to indicate a nation, a
geographical zone, or alocality of acountry

- Expressing on goods, package of goods, or in transact ion papers concerning the selling
and buying of goods in order to indicate that those products originate from a country, an area,
or a province and their typical quality, prestige and reputation and others are created by
geographical origin."

"Appellation of origin is a geographical name of a nation, alocality which indicates the origin
of goods (nation or province) in the condition that these goods have typical and specific
features, quality based on its unique and prominent geographical condition, inclu ding natural

and/or human factors. 8"

In addition, the Decree 54/2000/ND -CP also points out that: if a geographical indication isan
appellation of origin, the protection will apply current law on appellation of origin. Thus,
according to Vietnamese law, appellation of origin is a special case of geographical indication
and requirements of geographical indication for a particular product are supposed to relate to
the followings:

- Geographical name of anation or alocality

- The goods must be produced in the locality

- Thegoods must has typical features and quality

- The features and quality of the goods are determined by natural, and socio-

economical factors of itslocality* °

In such circumstance, it will be difficult to develop geographica indication or ap pellation of
origin without scientific analysis and judgment. A product chosen to develop appellation of origin

indication is a sign indicating the origin of the product which may be a particular zone, a locality, an area or a
country."

7 Article 10, Decree 54/2000/N§-CP on October 3rd 2000 of the governement

18 Civil law of the Socialist Republic of Vietnam on October 28 ™ 1995

% According to the Law of Intellectual Property, this is considered as a condition to evaluate a geographical
indication. It isclearly laid down in the law that geographical features relating to such natural factorsas climate,
hydrography, geology, topography, ecology and other factors, as well as human factors, for example techniques,
skills, traditional production process of the locality decide reputation, quality and particularities of the product.
However, there is a difference in the previous regulation (on appellation of origin) and the new one (on
geographical indication), that i.e. [Particular qualityd This notion is referred in article 93, item 2 of the Law of
Intellectual Property. Therefore, the lack of [product of particular qualityCmakes appellation of origi  n inexistent
in the law. That is why the regulations concerning this should be implemented with legal documents because
protection products under appellation of origin are much more efficient than geographical indication.
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must have difference, compared with its similar products, and must be produced in a place with
specid natural and human factor. This makes enterprises, producers, and individua difficult to
Create an appropriate strategy to develop and protect their trade- mark.

[1.2.1.2. Developing geographical indication, appellation of origin and

problems of trade- mark
Developing trademarks for rural products is a terminology commonly used in local
development strategy orientation. However, in order understand trade- mark and its value in
doing business is not easy. The concept of trademark is not defined in Vietnamese legal
document. Some understand it as a label. Others think that it is the name of an enterprise
closely attached with its products. In brief, trademark can be defined as the following:
Trademark is the value that is mortified systematically from the development of an enterprise
in order to create prestige, confidence and habit for customers to use their products and

service®,

To facilitate this concept, the American Marketing Association gave a very simple definition
for trademark: [Trademark is a name, a phrase, a sign, a sy mbol, an image, a design, or a
group of above factors that define, and differentiate a goods, or service of a particular

individual or group with those of their rivals.?"

Then, trademark can be understood as a sign that closely attaches to the product in order to
identify it among others
In the devel opment of market, the changes in trademark move towards continuously in
order to create a stronger trademark , with better competitiveness in the market .
All individuals, enterprises, and association that produces and d o business with Gl and
AO products must obey common regulations of label, and logo of Gl or AO. Hence,
whenever geographical indication or appellation of origin is acknowledged and
protected, they will have a linkage with labels of PGI or PAO. Thanks to this, Gl and
AO will create the so-call collective brand name, which is the property of the

community in that area, and cannot be sold or bought like trademark.

% Differenciating label, brand name and trademark. MA. NGUYEN Phuoc Quy Tuong, expert of Technology
office- Department of Science and Technology. Kien Giang province

2! K nowledge and devel opment, 2004/No. 49/Integration and Development [IPolicies of Industrial Devel opment,
No. 10/2004



Organizations and individual that have the right to use the logo of appellation of origin
or geographical indication must decide to use or not to use it. They are forbidden to

forward it to others.

The development and establishment of GI and AO is not simple the development or
construction of an enterprise or an organization, but it is the development of commod ity
chain, quality of product and brand name for the whole locality and country. In case of

success, it does not belong to a particular individual or organization, but to the community.

Appellation of origin is the way to express the excellent quality and specific characteristic of a
product by geographical name of a locality and country. It has a link with the difference in

terms of quality, which create a confidence for customers.

The choice of geographical indication and appellation of origin is an efficient strategy to
develop and protect trademark for enterprises and association of producers that makes it
exclusive in the market in terms of products that closely attach with the name of alocality or a

country.

I1.2. Process of Gl and AO establishment
11.2.1. Right of property and using Gl and AO

As indicated in the right of intellectual property, the right of property is a concept that has a
linkage with a particular object. Those who have the property right have the right to ask others
not to use their property because their property is protected by law. For geographical and
appellation of origin, there is still a debate in terms of the owners of Gl or AO. For some
people, it is the property right of local authority. However, according to the definition of
appellation of origin, none of particular individual or organization has the right to own it, but
it is the property of the community, of the whole producers, and executives, at local area.
Accordingly, one characteristic of AO product is that it belongs to the community, all have
the right and responsibility to protect appellation of origin. Those respect regulation of
protected geographical indication and protected appellation of origin and have the right it use
them are permitted to make use of appellation of origin for their commercial activities.

It islaid down by law that those have the property right of industrial property isthe applicant

and representative in protection document. For appellation of origin, @I individuals and



organizations executing their business activities in correspondent locality, and administrative
bodies of the locality of appellation of origin are legal to submit the application to register
geographical indication.?*"

The problem is that appellation of origin has to attach to particular product and we have to
prove its origin from production to final product. However, if the administrative body of the
territory is legal to register the product, they cannot meet with requirement of producing
product. This is the unreasonable aspect of the Vietnamese regulation in geographical
indication and appellation of origin.

Following regulations, there are two level s of protection in terms of PAO products: the
decision of registration and certificate of right of using appellation of origin. The decision of
registration is issued when an individual or an organization applies to protect AO product and
that document meet with the demand of an AO product. In addition, the certificate of using
appellation of origin takes after the registration for:
Individual, legal person or other applicant carrying production and business activities
of products that have particular feature and specific quality at the locality or country
whose geographical name meets with regulations on appellation of origin are allowed
to apply for the right of using appellation of origin.
Individual or legal person in foreign countries that have the certificates protecting
appellation of origin issued by those countriesislegal to apply f or the certificate of the
right of AO usein Vietnamese market.

Hence, all individuals, legal persons, producers, executives of AO product have the right it
use appellation of origin. Nevertheless, it is not indicated that after the registration which
procedure need to be applied for the use of appellation of origin. It is compulsory to prove the
origin of the product. All AO products must have a linkage with the natural condition of their
localities. So, whether the management of appellation of origin is attached to the management
of production condition? Thisis not referred in Vietnamese regulations. The right of property,
management and the right of use still make obstruct for management bodies of intellectual
property, administrative bodies at central and local levels, organizati ons and individuals that

desire to use appellation of origin®.

%2 |tem 3, article 14, Decree 63/CP of the Government
% According to article 121 of Intellectual Property Law 2006, the owner of geographical indication is the state of
Vietnam:



Diagram 3: Right of property, management and use of appellation of origin in Vietna mz4
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A difficulty for those who want to use appellation of origin is the linkage between using
appellation of origin and production activities. This means that those having the right of using
production condition as land, maritime areaf and currently produce their product in that

condition can be legal to apply for the use of appellation of origin. Evidently, according to
current regulations, the right of applying for the registration of AO product and the right of
using appellation of origin are now applied for different objects. For example, those only
having business activity or function of managing the territory can also apply for the

registration, but not the use of appellation of origin.

I1.2.2. Requlation of document applying to protect AO product

In order to be permitted to use appellation of origin, the applicants have to apply to protect
their AO product to the Department of Intellectual Property. According to Vietnamese law, a
document used to apply to protect AO product should include %:

Application form for the certificate of using appellation of origin

The State give the right of use geographical indication to organizations and individ uals that produce GI product
at the locality and sell it to the market.

The State can directly manage geographical indication or can give the power to organizations that represent the
interest of organization or individuals who have the right to use geogra phical indication

2 According to article 121 of Intellectual Property Law 2006, the State is the owner, and manager of
geographical indicatio, or it can give this power to the representative of Gl user. But isisnot laid down by law in
detail the role of the government, ministries, and people committee. This should be clarigfied in doccuments
issued after the law. The diagram showing the right of property, managing and using geographical indication as
indicated by law will be clarified in annex 10.

% Circular 3055/TT-SHCN guiding the implementation of regulations on procedure defining the right of
industrial property asindicated in the decree 63/CP on October 24th 1996
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Copies of legal business license

Description of exclusive quality of AO product which is certified by competent bodies
(the body managing quality of product at central or local level)

Certification of competent bodies indicating that the product of applicant has specific
and typical feature, and quality and that it is produced in the local corresponding to its
appellation of origin

Map illustrating the correspondent area of the appellation of origin, which indicates
place of production and business of the applicant.

Authorizing paper (if necessary)

Receipt of submitting application documents and application fee

According to this regulation, in order to complete application document to protect AO

product, each body hasits own role:
The State bodies are competent®® in certifying typical quality of the product, the
applicant producing the product with specific characteristics at exact locality as
indicated in the document. Then these contents should be proved whether they are true
or falseinreality.
Administrative bodies at localities, especially the People Committee, are not clear in
responsibilities and rights in defining and certifying application form for protection
Applicants should have legal business license. In fact, with agricultural product , the
production scale of household is very small. Their products can be sold directly to
customers without processing, for example fruits. Then whether households of small
scale are permitted to apply for the protection of their products or not ? Furthermore,
whether the professional association that does not have business license but have
collective action in terms of production, processing and commercializing and protect
the right of producers, can apply to protect AO product? All these matters are not
mentioned carefully in current regulations, which show that the roles of civil
organizations as association, and trade union are not respected. Meanwhile these
organizations are so important, they have decided the success of geographical and
appellation of origin in other countries.
In terms of regulation on the area of geographical indication and appellation of origin,
it isnot laid down that it is the geographical map of the locality of AO product, or the

map restricting the area of production and material for production. In case it isthe map

% The Circular 3055/TT-SHCN does not indicate that which is competent body.
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of production area, which is the rule for it; which is the council verifying it, whether
the competent bodies have to certify it or not?

At this moment, in regulations on geographical indication and appellation of origin,

there is not any document on defining the origin of the products, for instance how isit
produced? How to control it so that the consumers believe that it is produced exactly

at the protected area?

In such circumstance, the unprotection of registered AO or Gl products originates from the
lack of legal regulations in order to control them. It is laid down by regulation that a register
product must meet with all requirements in terms of document. This means that the first
applicant will have the right of use. However, it is over 4 years now since the time Shan Tuyet
tea from Moc Chau and Phu Quoc fish sauce was register, none of applicant has the right to
use appellation of origin. One reason that can explain this is the inexistence of regulation on
controlling the quality of the product. Now there is not any applicant satisfying the French

and European standard of quality controlling procedure. ’

I1.2.3. Procedure of AO registration and protection

After the registration of Shan Tuyet tea from Moc Chau district and Phu Quoc fish sauce,
there had not been any products registered for 5 years until 2005. However, in 2006, Doan
Hung pomalo and Buon Ma Thuot coffee were registered as AO product. Although at this
moment, many products are on the way of consideration for AO products at the Department
of Intellectual Property, for instance Cho Dao fragrant rice and Hoa Loc mango, etc, it is
difficult to register these products. To explain, institution and policy applying for the use of
appellation of origin are imperfect. Regulation on delineation of production area, technical
procedure and quality management system are compulsory but they seem not to be well
referred. That is why there isnot any legal base to examine, verify and control all the content

of the application documents for AO product.

" These are mentioned and clarified in detail by the Law of Intellectual Property. There are two additional
requirementsin the article 106:
- The description of specific characteristics: describing corresponding product, including raw material, and
physical, chemical, microbiological and perceptible aspects of the product.
- The map inllustrating correspondent geographical teritory: defining the correspondent area
Some new regulations include:

+ Proof of exclusive quality made by natural condition of that geographic al teritory

+ Description of methods of production, processing that have local features and the stability

+ Relation of excellent quality or reputation and typical characteristics of the product

+ Mechanism self- evaluating the specific features, and quali ty of the product
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Now, according to regulations, in order to register and protect appellation of origin, we have
to follow six steps:

Applying document for appellation of origin: It is laid down by regulations that the
applicant must submit the document to the Department of Intelle ctual Property or that
the reception office created by the Department of Intellectual Property
Receiving application document: When the document is submitted, the Department of
Intellectual Property examines and considers it according to regulations. If the
document is complete, it will be admitted.
Dealing with the document: After admitting the document, the Department of
Intellectual Property makes a copy of application document and verifiesit.
Verifying the content of the document based on the form of application document: The
contents verified include the use of language, compulsory information, information of
applicant and product, the person applying for the protection, etc. If the informationin
the document is uncompleted or irregular, the Department of Intellectual Property will
announce the applicant within 2 months. The applicant is the allowed to justify and
supplement more information as required. At that time, can the document considered
asvalid.
Verifying the content of the application document based on the study in reality: The
purpose of this step is to evaluate the ability to protect the product described in the
documents, to define the correspondent area and quantity of the product. In parallel to
the verification in reality, the Department of Intellectual Property has the right if held
a referendum with the participation of competent bodies and experts that are
responsible for their judgment and statement.
After the investigation of the content of application document in reality, the
Department of Intellectual Property issues decision certifying the registration of the
product, which indicates clearly:

- Name and adress of legal person asking to protect the product under appellation
of origin

- Number of application document

- Date submitting the document

- Name of the representative for industrial property

- Appellation of origin

- Correspondent area of the product

- List of product applying for appellation of origin



- Summary of typical quality of the product
- List of organizations and individuals able to use that appellation of origin
(including name and address)

- Registration number of that appellation of origin

Whenever the product is register as appellation of origin product, that product will be
protected forever since the time it is registered by the Department of Intellectual Property . In
addition, if the registration procedure is complete, the applicant will be issued certificate of
the right of use of appellation of origin, but the applicant must belong to the list of
organizations and individual who have the right to use that appellation of origin as indicated
in the registration decision. However, although it is laid down that the appellation of origin
product will be protected forever, in case typical characteristics change because of
geographical factors that decide specific characteristics of the product, the registration
decision will become invalid. Apart from that, during that appellation of originis being in use,
the users will be forbidden to use it in the following cases:
- The users donot use appellation of origin continuously in 5 years, or the users
does not exist anymore without legal inheritor .
- The typical and specific quality and characteristics of the product are not
assured as indicated in application document
- Doniil meet with all requirements or don(i pay the way for competent bodies
evaluating and examining the quality of the product and surveying the specific quality

of the product if necessary.

The registration and protection procedures of appellation of origin seem very concrete in
Vietnamese regulations. However, it only meets with requirements in terms of general
criteria, not in detail. For example, many other contents should be prescribed in regulation as
the content that should be experimented or that should be discussed in the conferendum, the
scientific base for the test, the way to test and evaluate the quality of the product, as well as
the person that conduct the test of the product, etc.



11.2.4. Problemsin institution and policies

At the international conference on geographical indication and appellation of origin organized
in Paris® in 2005, one of discussing matters was the success of study that motivated the
development in terms of institution and policies for geographical indication and a ppellation of
origin. The most important was that the role of research study and development activities
should be clarified. The development of geographical indication and appellation of origin are
based on the result of scientific study. In order to build geographical indication and
appellation of origin, it is necessary to study scientifically institution, management, market as
well as the step to develop geographical indication or ap pellation of origin for a product. To
deal with this matter in France, | talia, Switzerland and Spain, scientific result became the base
for the development and consolidation institutional and policy system for the management of

appellation of origin and geographical indication.

Meanwhile, looking back the development of geographical indication and appellation of
origin in Vietnam for 5 years, we can highlight some followings difficulties in policy and
institution: There is not really a link between geographica indication and appellation of
origin. In fact, appellation of origin is just a special case of geographical indication.
Nevertheless, almost all Vietnamese regulations such as Civil Law, Decree 63/CP, and
Circular 3055/TT-SHCN only mention appellation of origin, not geographical indication. To
be honest geographical indication is just referred to in the Decree 54/2000/ND -CP. That is
why almost special products at localities are oriented to develop as appellation of origin. In
addition, geographical indication is simply understood as the development of brand name, not
the preservation and development of production activities as well as does not bring any
benefit to the province. Even before the appearance of Intellectual Property Law, all
competent ministries had not oriented to develop product as geographical indication
product®®.

The ingtitution and policies established do not base on the result of scientific study. In

fact, the development takes place before the study activities. That is why it is difficult

to apply appellation of origin in reality and to solve problems r elated to appellation of

origin.

% Collogue international de restitution des travaux de recherche sur les Indications et Appellations d'origine
Gbographiques, Paris 16-17/11/2005

2 Appellation of origin is not mentioned in the new Law of Intellectual Propety, but geogra phical indication is.
However, geographical indication indicated in this law has many similarities with the definition of appellation of
origin in Civil Law in 2003, for example typical feature made by natural and human factors. Production
procedure is localized and stable] Thus, it is necessary to make clear between geographical indication and
appellation of origin by legal documents.



The content of regulation is inadequate, and unclear. It does not express the role and
responsibility of the State (through competent management bodies), and locality in
managing territory, administration as well as the role of scientific consultant in the
development of appellation of origin, does not separate the right of property,
management and the right of use and does not indicate either procedure of protection
and solving violation.

The Law of Intellectual Property in 2005 has many changes now compared with the
old one. However, appellation of origin are not mentioned by law while regu lations on
geographical indication such as application form, protection are similar to regulation
on appellation of origin (before the appearance of this law®), and to European

regulation. It is necessary to make it clearer in order to apply it to reality easily

[1.3. Institution, policies and point of view of localities

I1.3.1. Role of localitiesin the activities of industrial property

The bodies managing i ndustrial property at locality plays a very crucial role in managing and
supporting the development of brand name for organizations and individual s in that locality.
Being a body of the Department of Science and Technology, the agent s of industrial property
at the locality have following main functions:
Guiding stakeholders registering and protecting those of industrial property like brand
name, industria styles, creation and efficient solution, appellation of origin, etc
Popularizing knowledge and legal documents relating to geographical indication and
appellation of origin
Examining, inspecting and solving violation of intellectual property
Solving contradiction and complain related to intellectual property
Studying and proposing solutions to support the development and protection of
trademark for enterprises and those of intellectual property
The first and foremost role, also the important role of localities is to popularize and support
others in obeying regulation of industrial property asindicated by law. In the current situation,
this function just deals with business organizations in terms of supporting them in registering
brand name, creation and efficient solutions... The supporting activities for geographical
indication and appellation of origin are very limited. The function of solving violation in

industrial property does not mention geographical indication and appellation of origin.

% For more detail, please see annex 11



In the development of appellation of origin, for instance Shan Tuyet tea from Moc Chau
district and Phu Quoc fish sauce, there is participation of the Department of Agriculture and
Rural Development, and the Department of Aquaculture in terms of technique and organizing
production.

When exchanging with the Departments of Science and Technology in Kien Giang province,
Ho Chi Minh City and Son La province, these competent organizations expressed that it was
so difficult in establishing appellation of origin for a product that they want to have support in
the content as well as approach to implement.

[1.3.2. Strateqy for development and waysto build brand name
In April 2005, the government issued decision announcing the program no. 68, which

supported enterprises in developing intellectual property, including reforming, maintaining
and developing agricultural products of geographical indication. Accordingly, all the
provinces through out the country developed their own program of intellectual property, for
example Hai Duong province with the program for Thanh Ha litchi, Hung Y en province with
Hung Y en longan, Nghe An province with Vinh orange, Vinh Phuc province with Doan Hung

grapefruit, Long An province with Cho Dao fragrant rice, and so on so forth...

Although the government and localities invested much for the development of Gl products,
none of provinces in the country has succeeded in protecting their products under
geographical indication. The difficulties that the localities have met with was not only legal
frame but aso the supporting activities of competent administrative and profession a bodies
of the government, as well as the lack of civil organization of producers, processors and
traders. Procedure of supporting activities was different in each province. Some even did not
obey regulations and nature of appellation of origin and geogr aphical indication, for example:
Assigning business companies to develop geographical indication and appellation of
origin: Thisis very common in provinces. Normally the development of geographical
indication and appellation of origin is very expensive and durable, that is why the
companies cannot afford to do it, as well as do not have enough personnel to take care
of this. On the other hand, the benefit of geographical indication and appellation of
origin isfor the whole community. Hence, the activities of geographical indication and
appellation of origin used to be changed to serve the purpose of the companies, rather

than the community.



The role of producers and farmers was very weak because in some provinces, there
were not any association of farmers and processors, if yes; their activities were not
efficient enough. The representative of farmers did not use to take part in the
construction and development of geographical indication and appellation of origin

while they would process and decide producti on system. The reason for this was that
their interest was not focused on. Almost all products that are on the way developing
geographical indication and appellation of origin such as Shan Tuyet tea and Vinh

orange, etc. did not derive from any organization of producers. If there was an
association of producers, it would be administrationalized and managed by
administrative bodies, for instance Long longan from Hung Y en, Phu Quoc fish sauce,

etc.

In terms of registering brand name for the products: Most of the products on the way
developing geographical indication and appellation of origin have been registered as
collective brand name. If this is not well managed, the development and exploiting of

geographical indication and appellation of origin will meet many difficulties after that.

In order to promote the process of establishing and development geographical and appellation
of origin, it is necessary to make a procedure in detail for each content. On the contrary, it is
also essential to create guiding manual for consulting agents in assisting the implementation

and development of appellation of origin and geographical indication.



SECTION I11
AO DEVELOPMENT IN VIETNAM

[11.1. AO development and registration procedures of Phu Quoc fish sauce (Nuoc
mam Phu quoc)

[11.1.1. Natural, social- economical condition in Phu Quoc
Phu Quoc is the biggest Pacific island of Vietnam. It is situated at 103 °29' - 104°09' of West
longitude and 9°48'-10°26' of North latitude. It belongs to Thailand bay, Kien Giang province

with an area of 593km?. It includes Phu Quoc Island, An Thoi archipelago and Tho Chau
Island. In fact, the island is located at the land border with Cambodia, Thailand and the
Thailand territorial water that facilitate economical exchange with ot her provinces and

countries in the same area,

Ban dé hanh chinh huyén Pha quéc |

specially Cambodia. ’\

| (

Apart from the advantageous
geographical location, Phu Quoc | R r,ll
is in favor of good climate: the ' M1
annual average temperature is of N cmom
27.5°C, warm all the year round:; ‘ N )
the average moisture is about s |
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high, approximately 2000mm. In "
addition, the province is less
affected by typhoon or natural \ \
calamity. ;
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Quoc has a very rich fishery.

The annua productivity of
seafood estimated is 0.5 million ton, including precious and high economical value seafood
livelong-jawed anchovy, codfish, tunny, holothurian, etc.



Furthermore, maritime condition, forest resources and tradition of Phu Quoc make it
an attracting tourist destination. At this moment, the government is scheming and investing in
Phu Quoc to make it afascinating ecological tourist island.

With the density of 143.7 habitants/ km?there are now more than 85 thousands of
habitants living in Phu Quoc, including the following ethnicity Kinh, Hoa and Kho-me,

among which the Kinh minority occupies up to 97% of the habitants.

Economical activities of the island are very variable but one of the traditional and key
activities is aquaculture, which creates profit for the habitants in particular, and the whole
district in general. The revenue from aquaculture occupied 30.15% of GDP in 2004. In the
tendency of the district development, industrial and tourist service will become key

economical activities of the provincein 2010.

Table 2: Production value according to economical branches of Phu Quoc district, (unit %)

2000 2001 2002 2003 2004 | 2005*
Agquaculture

Industry

Agriculture and forestry

Capital construction
Commerce- Material
Other branches
Total

Source: Satistic bureau, Phu Quoc district, (*) ¥ estimated data

Fish catching and seafood processing are traditional professions of local habitant. At
this moment, there are 1749 ships all over the district . Thanks to annual seafood processing
industry, Phu Quoc has created j obs for more than 13625 people that make up 30.25% of the
habitants at labor age).

For Phu Quoc habitants, fish sauce and peppercorn are two traditional specialities that
attract tourists and on which many local household live their livings.



I11.1.2. Fish sauce production system in Phu Quoc

Producing fish sauce has been a traditional occupation of the coastal habitants in
Vietnam. Further more, fish sauce has long time been considered as a traditional and cultural
product. From the point of view of Prof. Huard in the book entitled [Connaissance du
VietnamOwhich was published 50 years ago , fish sauce is defined as a salty liquid of protein
deriving from the disintegration procedure of fish meat. This kind of product is produced in
different manners following the situation and custom of different provinces. As a result, the
tastes and the protein levels of these products are also different. In Phu Quoc Island, the rich
source of anchovy is condition to produce fish sauce of excellent quality, particularly protein
level®,

Characteristics of fish sauce production in Phu Quoc island

According to the habitants, fish sauce production has been a traditional activity of Phu
Quoc island for hundreds of years now. Many households in this island have been famous for
their fish sauce, for example Hung Thanh, Hong Dai, Hong Hanh, etc. Although there was
changes in fish sauce production activity due to the difficulty in input material, the
productivity of fish sauce increased from 2001 and 2003. Nevertheless, this number reduced
from 2003 to 2004. Every year, this isand provides domestic and exporting markets with
approximately 7 millions litre of fish sauce.

Graphic 3: Fish sauce productivity of Phu Quoc district
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Source: Statistic Bureau of Phu Quoc district

3 1The protein level of Phu Quoc fish sauce in the market changes from 20 © to 60°, the natural protein level after
soaking is up to 36-40°. Meanwhile, the protein level of other fish sauces produced in such provinces as Cat Hai,
Nha Trang is only under 30° (According to result of the survey on fish sauce consumption systemin Ho Chi Minh
city which was conducted by the Vietnam Institute of Agricultural Science and Technology in September 2005
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At this moment, the fish sauce production system in Phu Quoc can be characterized as the
followings:
The total number of fish sauce production stations is 85, which can be classified into
two kinds: members of the Association of Phu Quoc fish sauce producers and those
who are not members of the Association. This association was founded during the
time developing appellation of origin for the fish sauce. Now the Association has 76
members in principle but in fact, only one third of them takes part in the activities of
the Association.
Almost of fish-sauce producing households register to become limited companies.
This is compulsory so that the administration can manage in terms of tax,
environmental sanitation, etc. In addition, at the same time this facilitates household in
such activities as collection and selling products.
The scales of these producing stations are much different from each other. While some
households have only from two to five barrels to soak and keep fish sauce, others may
have over 100 barrels. The difference in scale shows economical potential as well as
their impact on both material market and market for consumption. The scales of fish
sauce producing households and the percentage of households according to their scale

can be illustrated in the foll owing table:

Table 3: Proportion of producing establishments according to production scale

Household scale
Unit Quantity (containers household)
Total of households Household 55 23,7
In which:
| Households of small scale % | 76,7 | <30
| Households of medium scale % | 16,3 | 30-50
| Households of large scale % | 7 | >50

Source: Survey of VAS, 2005

Many fish sauce companies have recently changed producing activities due to the
professionalization in production. The number of establishments that directly fish

decreases now. Instead, there is a particular fishing system and collecting materials.



Table 4: Percentage of households according to their function

Types of Percentage
household Function (%)
Fishing+ buying material - soaking- bottling- selling
1% type in their own label 9.1
2" type Fishing+ buying material - soaking- selling in can 12.7
Buying material - soaking - bottling O consuming +
3" type sellingin can 27.3
4" type Buying material - soaking Oselling in can 50.9

Source: VAS survey, 2005

These types of households are different in terms of activities and their effect on Phu Quoc fish
sauce market. The first type of households plays a very important role because their
economical competent is great and their trademark is well known in th e market. Thus, their

opinion is considerably valuable in the fish sauce production system now. We can make a

brief of their activities as the followings:

No. | Typesof
household

Activities

1 | 1%type

- Active in input material, potential in capital -> governing the
fishing system of input material by fishers[tredit

- Using their own label, having a high position in domestic and
export to international market, being consumers of the rest of
households

- Being able to control household of small scale in terms of the

price of input material

2 | 2Ytype

- Almost of them does not have their own fishing system and 100%
of their fish sauce is sold under material fish sauce (in can without
label)

- Activities in doing business because they have good relation wit h

companies in Ho Chi Minh City, rather big scale of production,

providing stable productivity frequently, their activities less depend




on the 1% type of households

- Do not have ship for fishing, buying input material to process,
and average scale of production (more or less 30 containers /
household). Therefore, they can be very active in their business and
3 |3 type relation with companiesin Ho Chi Minh City.

- Their fish sauce is consumed under two kinds: 10- 15% of their
fish sauce is bottled by hand, with their own label, mostly for
tourist on the island; therest is sold as material fish sauce

- Small scale, all their activities depend on material market and fish
sauce market.

4 | 4" type _ _
- Do not have their own trademark, using the trademark of other

producers.

According to a study on production activities of Phu Quoc fish sauce, although most of

producers register as enterprises, these installations has many characteristics of a producing
family. With households of small scale (about 30 containers/ household), it is difficult to
make their own trade-mark and be self- control in the market, especially they are located in an
island far from main land. Creating an association of producer is the desire of amost these
households, local authorities and other branches. Thisis also a solution to develop appellation

of origin.

I11.1.3. Reqgistration procedur e, production and consumption of Phu Quoc fish

sauce
[11.1.3.1. Registration procedures of Phu Quoc fish sauce

Fish sauce is atraditional product of the Vietnamese. Being a country with long costal
beach and rich in sea product, Vietnam has many famous fish sauce, such as Phu Quoc fish
sauce from Kien Giang province, Nha Trang fish sauce from Khanh Hoa province, Cat Hai
fish sauce from Hai Phon province, etc. Phu Quoc fish sauce was developed as AO product
since 1998, when the Vietnam and French governments signed a memorandum of
understanding on opposing the imitations and protecting AO products in Hanoi. In other
words, the two governments made agreement to protect their products together. Accordingly,
Vietnam would protect French AO products like cognac. On the contrary, France would help

Vietnam to construct appellation of origin. Up to now, Vietnam has protected Cognac product



for France, but its AO products as Phu Quoc fish sauce and Shan Tuyet tea have been only

registered, but not protected in Vietham, France or Europe yet

After this Agreement, the French Economic Mission Bureau in Hanoi has supported the

Ministry of Aquiculture of Vietnam to complete the protection form for Phu Quoc fish sauce.

This procedure can be highlighted as the following:
On September 21% 1998, a group assisting the AO procedure for Phu Quoc fish sauce
in Kien Giang was founded according to the decision of Ministry of aquiculture,
number 550/QO-BTS. Its function is to support Kien Giang province and Phu Quoc
district in completing protection document for Phu Quoc fish sauce, apart from that to
popularize the benefit of appellation of origin, the rights and responsibilities of the
users of AO products. However, this group ceased to work after the registration of Phu
Quoc fish sauce. That is why the advertisement of the product, the support for the
Association of Phu Quoc fish saucelS Producers in operating, developing commodity
chain of appellation of origin and applying for the right of use, etc. met so much
difficulties and no direct support. In addition, the Gouvernment was not yet
established any administrative bodies managing and consulting geographical
indication and appellation of origin at central and local levels.
On October 4™ 2000, the Association of Phu Quoc fish saucelS Producers was
founded, representing for all Phu Quoc fish sauce producers. Allowed by the People
Committee of Phu Quoc, this association was responsible to protect their common
right and comply with all the necessary formalities to apply Phu Quoc fish sauce for
an AO product. Although having operated, the association did not receive its decision
of foundation from the People Committee of Kien giang province as cited in the legal
decree (decree 88/2003 of the government) until October 2005. Actually, it is essential
to supplement the capacity of legal person for the association.
From August to September 2000, there were many workshops on appellat ion of origin
with the participation of French experts (Interprofessional Bureau of Cognac, French
Embassy in Hanoi), French Economic Mission, Department of Industrial Property,
Ministry of Aquiculture and local bodies and producers that oriented the devel opment
of appellation of origin for Phu Quoc fish sauce.
On 11/05/2001, the association of Phu Quoc fish sauce submitted their application for
AO registration. In this document, the Association mentioned all aspect of specific

quality, production condition as material, area providing material, etc. At this moment,



the Association of Phu Quoc fish saucels Producers still did not receive the decision of
foundation of Kien giang province according to the decree 88 of the government but
only the decision that acknowledge its executive board from the People Committee of
Phu Quoc district.
On June 1% 2002, that means after only 20 days from the time submitting the
application form, the Department if Intellectual Property made decision accepting the
AO registration of Phu Quoc fish sauce. Since then, Phu Quoc fish sauce has been
protected exclusively in Viethamese territory.
Since the time registering Phu Quoc fish sauce as an AO product, the Association of
Phu Quoc fish saucels producers and producing installati on in Phu Quoc district and
Ho Chi Minh City have made great effort to increasing their efficiency in production
and business. For instance:
- The enterprises producing fish sauce in Phu Quoc register their own
label name.
- The Association has guided its members in using such sign as AO
(Appellation d'Origine).
- The Ministry of Aquaculture has created regulations controlling and
certifying appellation of origin for Phu Quoc fish sauce, including the
clause indicating that only the fish sauce that is bottled i n Phu Quoc

district can be name Phu Quoc fish sauce.

There was limitation in preparing to be issued the certificate of using appellation of origin
inside the association and its members. Thus, there has been not any production unit receiving
the certificate for the right of AO use. One of the reasons lies in the fact that no detail related
to the right of AO use has been referred in the legal document in Vietnam. This explains why
the Association of Phu Quoc fish saucels Producers do not know how to do in order to have
the right to use AO as atool to protect their products in the market.
In order to solve these difficulties, in May 16™ 2005, the Ministry of
Aquiculture issued temporary regulations to control and certify Phu Quoc fish
sauce as an AO product. However, it was very difficult to implement the
regulations due the fact that even the Association of Phu Quoc fish saucels
Producers and the Kien Giang Department of Aquiculture did not know how to

deploy these regulations. Until now, al organizations at the national and local



levels are making great effort to find solutions for efficient use of such AO
product as Phu Quoc fish sauce.

111.1.3.2. Organization and activities of Phu Quoc Fish saucels Producers
Association

The association of Phu Quoc fish saucellproducers was founded thanks to assistance of
experts on appellation of origin of the Ministry of Aquaculture. The purpose of this
association is to apply to protect fish sauce and manage appellation of origin for Phu Quoc
fish sauce. The regulations and directions of operation specify the role of the association
towards its members as the followings:

Exchanging experience and supporting members in production and business

activities

Protecting the right of its members

Popularizing regulations of the government and consulting its membersin terms

of fish sauce production

Guiding its members to follow technical procedures and regulations laid down

by competent ministries and branches

Stabilizing input material and price of the product

At the very beginning period, the association had 76 members that produce and make business
with fish sauce. Since 2001 and 2002, the association has conducted many supporting

activities for its members, for example:

Providing them with market information, and circulating legal documents and
policies of the government

Completing application document to protect Phu Quoc fish sauce under
appellation of origin and succeeding in registering it at the Department of
Intellectual Property

Assisting and guiding 20 households registering their brand name and issuing
regulations of common label and design

However, since 202, the association has met many difficulties. The points of view of members
in the association have not been consensus. The members have not supported each other. This

|eads to contradictions inside the association.



Table 5: Proportion of production households giving idea about the activities of the

Association of Phu Quoc Fish sauce[Producers

Proportion of investigated
No. Types of idea households

Source: Results of VAS survey, 2005

Households that support activities of the association focus on medium enterprises that are
independent, and self- control and those that can sell their products to Quoc Duong
Company* at fixed price according to different period. Meanwhile other prices must base on
the price of Quoc Duong Company to buy fish sauce. Thus, Quoc Duong Company (whose
director is the president of the association) contradicts with other large enterprises that have

their own trademark in the market, for instance: Hung Thanh, Hanh Phuc, etc.

These contradictions can be summarized as the following (as explained the opponents of

Quoc Duong Company)
The activities of the association are not open and efficient because the
association only focuses on developing reputation and benefit for Knorr
products while other trademarks of enterprises in Phu Quoc are not paid much
attention. The management is not consensus and approved by its members. The
cost of operation isnot either public. The Vice- president who manages An Thoi
area complains. [After one year operating, | am not alowed to discuss al the
matters in the association and don( know financial situation as well as direction
board of the associationl]

% Quoc Duong Company signs a contract of bottling products for Knorr Company. Its directrice is also the
presiden of the Association of Phu Quoc fish saucels producers
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